
 

DATED                 May   2021 

------------ 

DEVELOPMENT AGREEMENT 

relating to  

Land and Buildings being Lisvane Old School Community Centre lying to the West of Rudry 

Road, Lisvane, Cardiff, CF14 0SQ 

among 

Lisvane Community Council, the Landlord hereinafter referred to as “Owner” 

and 

Lisvane Old School Community Centre, the Tenant hereinafter referred to as “Developer” 
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This agreement is dated      May 2021 

Parties 

(1) Lisvane Community Council of 7 Cherry Orchard Road, Lisvane, Cardiff CF14 0UD 

(Owner); 

(2) Lisvane Old School Community Centre incorporated and registered with the Charity 

Commission with number 1156308 of 7 Cherry Orchard Road, Lisvane, Cardiff CF14 

0UD  (Developer);and 

BACKGROUND 

(A) The Owner owns the Property and has leased the same to the Developer under the 

terms of the Lease 

(B) The Owner has obtained Planning Permission for the construction of the Buildings on 

the Property. 

(C) The Owner has agreed to appoint the Developer to procure the carrying out of the 

Development upon the terms. 

(D) This agreement is the “Development Agreement” required by, and is entered into 

pursuant to, paragraph 3.4 of Schedule 1 to the Lease dated 22 May 2015. 

Agreed terms 

1. Interpretation 

The following definitions and rules of interpretation apply in this agreement. 

1.1 Definitions: 

 Agreed Completion Date: 31 January 2022 but may be extended in accordance with 

clause 10.1.  

 Approved Documents: all plans, specifications, drawings, engineering calculations, 

bills of quantity and other data that may be required in connection with the Development 

including (where applicable): 

a) any variations or amendments that may be agreed by the Owner and the 

Developer from time to time in accordance with clause 2.2 or clause 2.4; and 

b) any minor variations permitted under clause 2.3. 
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 Architect: Architexture of Suite 17, Malpas Court, Oliphant Circle, Newport, NP20 6AD 

or such other person as may be appointed as a replacement architect for the time being 

by the Developer or the Building Contractor, with the approval of the Owner, in relation 

to this agreement and the Building Contract. 

 Building: means Lisvane Old School Community Centre with a total Internal Area of not 

less than the Minimum Internal Area for use as a Community centre by the residents of 

Lisvane Village. 

 Building Contract: a building contract for the construction of the Building on the 

Property and ancillary work based upon the JCT Design and Build Contract and entered 

into between the Developer and the Building Contractor and dated 11 February 2021, 

with such amendments as may be approved by the Owner. 

 Building Contractor: Dan Stacey Construction Ltd incorporated and registered in 

England and Wales with company number 06418375 whose registered office is at Unit 

32, Court Road Industrial Estate, Cwmbran, NP44 3AS, or such other reputable 

contractor as may be appointed as a replacement building contractor for the time being 

by the Developer, with the approval of the Owner. 

 CDM Regulations: the Construction (Design and Management) Regulations 2015. 

 Certificate of Practical Completion: the Architect's certificate or written statement 

issued in accordance with the Building Contract certifying that the Development is 

practically complete according to the terms of the Building Contract. 

 CIL: the Community Infrastructure Levy introduced by sections 205-225 of the Planning 

Act 2008 payable in respect of the Development. 

 Client: the client as defined by the CDM Regulations. 

 Collateral Warranty: a deed of collateral warranty in the appropriate form set out in 

Schedule 1 to this agreement with such amendments as may be approved by the 

Owner.  

 Construction Phase Plan: the construction phase plan required by the CDM 

Regulations. 

 Contract Administrator: Haydn Davies of 7 Cherry Orchard Road, Lisvane, Cardiff, 

CF14 0UD or such other person as may be appointed as a replacement contract 

administrator for the time being by the Developer, with the approval of the Owner, in 

relation to this agreement and the Building Contract. 

 Costs Period: the period beginning on and including 2 February 2021 to but excluding 

the Practical Completion Date. 

 Defects Liability Period: the defects liability period or rectification period for the making 

good of defects, shrinkages or other faults in the Works under the Building Contract. 

 Design Sub-Contractors: all sub-contractors of the Building Contractor having a design 

responsibility in relation to the Works under the Building Contract. 
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 Development: the construction of the Building on the Property by the carrying out of the 

Works pursuant to the Planning Permission. 

 Development Costs: the costs up to a maximum total sum of £1,276,553.78 reasonably 

and properly incurred in connection with the Development by the Developer or the 

Owner in accordance with this agreement, throughout the Costs Period, including 

(without limitation): 

a) the costs of preparing the Approved Documents; 

b) the costs of seeking to obtain or obtaining any release from a third party 

of any easement, covenant, right or other interest in or over the Property; 

c) the costs of seeking to obtain or obtaining the Requisite Consents; 

d) the costs of seeking to obtain or obtaining any grant from a third party of 

any easement or other right for the benefit of the Property; 

e) the costs of negotiating, entering into and complying with any Planning 

Obligation; 

f) the costs of CIL; 

g) the costs of obtaining any order for the stopping up or diverting of any 

highway, bridleway, footpath or sewer and the costs of implementing the order; 

h) the costs of carrying out the Works; 

i) the fees of the Professional Team; 

j) any finance charges, fees and interest paid on any loan or other sum to 

finance the Development; 

k) the costs of insurance in accordance with clause 9.1;  

l) any rates, supplements, taxes, levies, duties, charges or other outgoings;  

m) the costs of the provision of water, electricity and other utilities during the 

Development Period;  

n) the costs of taking any actions or proceedings against the Building 

Contractor or any member of the Professional Team to enforce performance of 

their respective obligations; 

o) the legal and estate agent’s fees and disbursements payable upon the 

actual sale of the Property or the fees and disbursements payable on a notional 

sale of the Property; and 

p) any irrecoverable VAT due on supplies of goods and services. 

 Development Period: the period from and including 15 February 2021 up to and 

including the Practical Completion Date. 

 . 
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 Employer's Agent: MJB Associates of 11 Cwrt Y Parc, Earlswood Road, Llanishen, 

Cardiff, CF14 5GH or such other person as may be appointed as a replacement 

employer's agent for the time being by the Developer, with the approval of the Owner, in 

relation to this agreement and the Building Contract. 

 Health and Safety File: the health and safety file required by the CDM Regulations. 

 Internal Area: the total internal area of the Building calculated in accordance with RICS, 

Code of Measuring Practice, 6th edition. 

 Longstop Date: 31 January 2028. 

 M&E Engineer: The Williams Partnership Consulting Engineers of PO Box 4224, 

Cardiff, CF14 8DQ or such other person as may be appointed as a replacement 

mechanical and electrical engineer for the time being by the Developer or the Building 

Contractor with the approval of the Owner, in relation to this agreement and the Building 

Contract. 

 Material: all designs, drawings, models, plans, specifications, design details, 

photographs, brochures, reports, notes of meetings, CAD materials, calculations, data, 

databases, schedules, programmes, bills of quantities, budgets and any other materials 

provided in connection with the Works and all updates, amendments, additions and 

revisions to them and any works, designs, or inventions incorporated or referred to in 

them for any purpose relating to the Works. 

 Minimum Internal Area: 402 square metres of Internal Area. 

 Owner's Representative: Haydn Davies of 7 Cherry Orchard Road, Lisvane, Cardiff, 

CF14 0UD or such other person as may be appointed for the time being by the Owner in 

relation to this agreement.  

 Permitted Uses: the design, construction, completion, reconstruction, modification, 

refurbishment, development, maintenance, facilities management, funding, disposal, 

letting, fitting-out, advertisement, decommissioning, demolition, reinstatement, 

extension, building information modelling and repair of the Works. 

 Planning Obligation: a statutory obligation that is necessary for or assists in the 

carrying out of the Development including (without limitation) an obligation under section 

106 of the Town and Country Planning Act 1990, section 38 or 278 of the Highways Act 

1980 or section 104 of the Water Industry Act 1991.   

 Planning Permission: the detailed planning permission dated 24 June 2019 from 

Cardiff County Council under reference number 19/01028/MNR. 

 Practical Completion Date: the date stated in the Certificate of Practical Completion. 

 Principal Designer: Architexture of Suite 17, Malpas Court, Oliphant Circle, Newport, 

NP20 6AD or such other person as may be appointed as a replacement for the time 

being by the Developer, with the approval of the Owner, to be the principal designer for 

the purposes of the Development and the CDM Regulations. 
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 Professional Appointment: the appointment of a member of the Professional Team. 

 Professional Team: the Architect , the Principal Designer, the Quantity Surveyor, the 

Structural Engineer, the M&E Engineer and any other specialist advisors or sub-

consultants that may, with the approval of the Owner, be appointed for the time being in 

connection with the design or management of the Development. 

 Property: the freehold property at Rudry Road, Lisvane, Cardiff, CF14 0SQ  and 

registered at HM Land Registry with title absolute under title numbers WA264289 and 

WA903796. 

 Quantity Surveyor: MJB Associates of 11 Cwrt Y Parc, Earlswood Road, Llanishen, 

Cardiff, CF14 5GH or such other person as may be appointed as a replacement quantity 

surveyor for the time being by the Developer or Building Contractor, with the approval of 

the Owner, in relation to this agreement and the Building Contract. 

 Requisite Consents: the Reserved Matters, building regulation approvals, by-law 

approvals, and any other consents, licences and authorisations required from any 

competent authority, statutory undertaker or person either for the carrying out of the 

Development or for its intended use as contemplated by the terms of the Planning 

Permission. 

 Reserved Matters: all matters remaining to be approved under the terms of the 

Planning Permission. 

 Structural Engineer: Austin Partnership Ltd of 11 Drake Walk, Waterfront 2000, Atlantic 

Walk, Cardiff, CF10 4AN or such other person as may be appointed as a replacement 

structural engineer for the time being by the Developer or the Building Contractor, with 

the approval of the Owner, in relation to this agreement [and the Building Contract. 

 VAT: value added tax [or any equivalent tax] chargeable in the UK or elsewhere. 

 Working Day: any day that is not a Saturday, Sunday, a bank holiday or a public holiday 

in England OR Wales. 

 Works: the works described in the Building Contract and the Approved Documents. 

1.2 Clause, Schedule and paragraph headings shall not affect the interpretation of this 

agreement. 

1.3 A person includes a natural person, corporate or unincorporated body (whether or not 

having separate legal personality). 

1.4 The Schedules form part of this agreement and shall have effect as if set out in full in the 

body of this agreement. Any reference to this agreement includes the Schedules. 

1.5 A reference to a company shall include any company, corporation or other body 

corporate, wherever and however incorporated or established. 
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1.6 Unless the context otherwise requires, words in the singular shall include the plural and 

in the plural shall include the singular. 

1.7 Unless the context otherwise requires, a reference to one gender shall include a 

reference to the other genders. 

1.8 Any reference to the Owner includes the Owner's personal representatives, successors 

in title, or permitted assigns. 

1.9 A reference to a statute, statutory provision or subordinate legislation is a reference to it 

as amended, extended or re-enacted from time to time. 

1.10 A reference to a statute or statutory provision shall include all subordinate legislation 

made from time to time under that statute or statutory provision. 

1.11  A reference to writing or written includes fax but not email. 

1.12 A reference to this agreement or to any other agreement or document referred to in this 

agreement is a reference to this agreement or such other agreement or document as 

varied or novated (in each case, other than in breach of the provisions of this 

agreement) from time to time. 

1.13 A reference to a party is a reference to one or more or all of the parties to this 

agreement as the context shall permit or require. 

1.14 References to clauses and Schedules are to the clauses and Schedules of this 

agreement and references to paragraphs are to paragraphs of the relevant Schedule. 

1.15 Any obligation on a party not to do something includes an obligation not to allow that 

thing to be done.  

1.16 Unless this agreement otherwise expressly provides, a reference to the Property or the 

Development is to the whole and any part of it. 

1.17 Any reference to the Owner's consent or approval being required is to a consent or 

approval in writing which must be obtained before the relevant act is taken or event 

occurs. 

1.18 Any words following the terms including, include, in particular, for example or any 

similar expression shall be construed as illustrative and shall not limit the sense of the 

words, description, definition, phrase or term preceding those terms. 
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1.19 If any provision or part-provision of this agreement is or becomes invalid, illegal or 

unenforceable, it shall be deemed deleted, but that shall not affect the validity and 

enforceability of the rest of this agreement. 

1.20 Any undertaking, covenant, warranty, representation or other obligation expressed to be 

given by the Owner or the Developer shall unless otherwise expressly stated herein, not 

be given in favour of or for the benefit of the Building Contractor.  

1.21 The obligations of the parties under this agreement are several and not joint. 

2. Approved documents 

2.1 The Developer   and the owner confirm that the Approved Documents have been 

prepared and submitted to the Owner and approved by the owner and have been signed 

by both parties. 

2.2 The Developer shall not, (subject to clause 2.3 and clause 2.4), vary, alter, add or 

remove anything from the Approved Documents without the Owner's consent. 

2.3 The Developer may make minor variations to the Approved Documents without the 

Owner’s consent provided that: 

(a) the variations are insubstantial and immaterial;  

(b) the variations are in accordance with the Planning Permission, the Requisite 

Consents and any statutory requirements;   

(c) any substitute materials used are of an equal or better quality and suitability to 

those originally specified;  

(d) the variations do not incur additional expense or delay the completion of the 

Works; and 

(e) the Developer informs the Owner of the variations promptly. 

2.4 The Owner may, after consultation with the Developer, instruct the Developer in writing 

to vary the Approved Documents and the Developer shall procure that any such 

variation is implemented as a variation under the Building Contract. The Owner shall pay 

the value of any such variation as calculated in accordance with the provisions of the 

Building Contract. 

3. Requisite consents 

3.1 Whenever appropriate, the Developer shall apply for and use its all reasonable 

endeavours to obtain the Requisite Consents. 
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3.2 The Developer shall keep the Owner informed as to progress in obtaining the Requisite 

Consents and shall promptly supply copies of any that are obtained. 

3.3 The Developer shall appeal against the refusal of any Requisite Consent, seek a 

declaration that a Requisite Consent is being unreasonably withheld or take such other 

steps in order to carry on with the Development as may be reasonably required by the 

Owner. 

3.4 The Developer shall negotiate any Planning Obligation with the relevant authority subject 

to the Owner's approval as to its terms. The Owner shall, at the request of the 

Developer, enter into any such Planning Obligation. 

3.5 If any third party has the benefit of any easement, covenant, right or interest in or over 

the Property that may: 

(a) prevent or hinder the progress of the Development; or 

(b) adversely affect the use or enjoyment of the Property as contemplated by the 

terms of the Planning Permission; 

then the Developer shall negotiate with the third party for its release. The Owner shall 

enter into any requisite deed or agreement with the relevant third party subject to the 

Owner approving its terms (such approval not to be unreasonably withheld or delayed). 

3.6 If it is desirable or necessary to obtain the grant of any easement or right for the benefit 

of the Property from any third party: 

(a) for the carrying out of the Development; or 

(b) for the use and enjoyment of the Property as contemplated by the terms of the 

Planning Permission, 

the Developer shall negotiate with the third party for its grant. The Owner shall enter into 

any requisite deed or agreement with the relevant third party subject to the Owner 

approving its terms (such approval not to be unreasonably withheld or delayed). 

3.7 The Developer shall use all reasonable endeavours to obtain any orders for stopping up 

or diverting any highways, footpaths, bridleways or sewers necessary to permit the 

Development to be carried out. 

4. Professional team 

4.1 The Developer confirms it has taken (or in the case of a substitute member of the 

Professional Team shall take) all reasonable steps to be reasonably satisfied that each 

member of the Professional Team is suitable and competent having regard to its 
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responsibilities in relation to the Development, the Building Contract and the CDM 

Regulations. 

4.2 The Developer shall liaise with the Principal Designer to allow the Principal Designer to 

assist the Developer in performing the Developer's duties as the Client under the CDM 

Regulations. 

4.3 The Developer shall submit details of the proposed terms of the Professional 

Appointment of each member of the Professional Team to the Owner for approval and 

shall supply certified copies of the actual terms of each Professional Appointment to the 

Owner. 

4.4 Subject to clause 4.1, clause 4.2 and clause 4.3, the Developer shall as soon as 

reasonably practicable] appoint the members of the Professional Team.  

4.5 The Developer shall, upon the appointment of each member of the Professional Team, 

procure that it enters into a Collateral Warranty in favour of the Owner and, if requested 

by the Owner, any person or body that may be providing finance for the Development.  

4.6 The Developer shall procure that each member of the Professional Team grants to the 

Owner an irrevocable, non-exclusive, non-terminable, royalty-free licence to copy and 

make full use of any Material prepared by or on behalf of the relevant member of the 

Professional Team for any purpose relating to the Works including (without limitation) 

any of the Permitted Uses. Such licence shall: 

(a) carry the right to grant sub-licences and shall be transferable to third parties 

without the consent of the Developer or the relevant member of the Professional 

Team; and 

(b) provide that the relevant member of the Professional Team has no liability for 

use of the Material for any purpose other than that for which it was prepared 

and/or provided. 

4.7 The Developer shall procure that the terms of the Professional Appointment of the 

Architect require it to act impartially when exercising its power to issue certificates and 

award extensions of time under the Building Contract. 

4.8 Each of the Developer and the Building Contractor severally undertake and warrant to 

the Owner that it shall use all reasonable endeavours to procure that each member of 

the Professional Team performs and observes the terms of its Professional 

Appointment. Each of the Developer and the Building contractor severally agrees not to 

vary, waive or release any member of the Professional Team’s Professional 

Appointment without the Owner’s consent (such consent not to be unreasonably 

withheld or delayed). 
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4.9 Neither the Developer nor the Building Contractor shall do or omit to do anything that 

would entitle any member of the Professional Team to regard its employment under its 

Professional Appointment as terminated. The Developer or, as the case may be, the 

Building Contractor shall immediately notify the Owner if it believes that any member of 

the Professional Team may be intending to rescind its Professional Appointment. 

4.10 Neither the Developer nor the Building Contractor shall terminate the employment of any 

member of the Professional Team under its Professional Appointment or treat such 

Professional Appointment as repudiated without first notifying the Owner (and in the 

case of the Building Contractor notifying the Developer) of its intention to do so and 

discussing with the Owner the appointment of a suitable substitute approved by the 

Owner and (in the case of a termination by the Building Contractor, approved by the 

Developer). 

5. Building Contract 

5.1 The Developer confirms it has taken (and in the case of a substitute Building Contractor 

shall take), all reasonable steps to be reasonably satisfied that the Building Contractor is 

suitable and competent having regard to its responsibilities in relation to the 

Development, the Building Contract and the CDM Regulations. 

5.2 The Developer shall (subject to clause 5.1)as soon as reasonably practicable] enter into 

the Building Contract with the Building Contractor, appoint the Building Contractor as the 

principal contractor for the purposes of the CDM Regulations and supply a certified copy 

of the Building Contract to the Owner. 

5.3 The Developer shall, upon the appointment of the Building Contractor and each Design 

Sub-Contractor, procure that it enters into a Collateral Warranty in favour of the Owner 

and, if requested by the Owner, any person or body that may be providing finance for the 

Development. 

5.4 The Building Contractor grants, and shall procure that each Design Sub-Contractor 

grants, to the Owner and the Developer severally an irrevocable, non-exclusive, non-

terminable, royalty-free licence to copy and make full use of any Material prepared by or 

on behalf of the Building Contractor or the relevant Design Sub-Contractor for any 

purpose relating to the Works including (without limitation) any of the Permitted Uses. 

Such licence shall: 

(a) carry the right to grant sub-licences and shall be transferable to third parties 

without the consent of the Building Contractor or the relevant Design Sub-

Contractor; and 
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(b) provide that the Building Contractor or the relevant Design Sub-Contractor has 

no liability for use of the Material for any purpose other than that for which it was 

prepared and/or provided. 

5.5 The Building contractor undertakes that it shall, and the Developer shall use all 

reasonable endeavours to procure that the Building Contractor shall, perform and 

observe the terms of the Building Contract. The Building Contractor and the Developer 

agree not to vary, waive or release any of the terms of the Building Contract without the 

Owner’s consent.  

5.6 The Developer shall not do or omit to do anything that would entitle the Building 

Contractor to regard the Building Contract as terminated by breach. The Developer shall 

immediately notify the Owner if the Developer believes the Building Contractor may be 

intending to rescind the Building Contract. The Building contractor will immediately notify 

the Owner and the Developer of any intention to rescind the Building Contract. 

5.7 The Developer shall not terminate the employment of the Building Contractor or treat the 

Building Contract as repudiated without first notifying the Owner of its intention to do so 

and discussing with the Owner the appointment of a suitable substitute contractor 

approved by the Owner. 

6. Development obligations 

6.1 The Owner grants the Developer licence for the Developer, Building Contractor, the 

Building Contractor's sub-contractors and the Professional Team to enter upon the 

Property solely for the purpose of carrying out their respective obligations in connection 

with the Development. 

6.2 The Developer shall ensure vacant possession is available for the Building Contractor at 

all times during the Development Period and the Owner shall join in any actions or 

proceedings against trespassers at the Developer's reasonable request. 

6.3 The Building Contractor and the Developer shall use all reasonable endeavours to 

procure the carrying out of and completion of the Development by the Agreed 

Completion Date. 

6.4 Each of the Developer and the Building Contractor shall use all reasonable endeavours 

to procure that the Development is carried out: 

(a) diligently, in a good and workmanlike manner and in accordance with good 

building practice; 

(b) using only good quality materials and well-maintained plant; 
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(c) in accordance with this agreement, the Approved Documents, the Planning 

Permission and the Requisite Consents; 

(d) to the Owner's reasonable satisfaction; 

(e) in accordance with all statutory or other legal requirements and the 

recommendations or requirements of the local authority or statutory 

undertakings; 

(f) in accordance with any Planning Obligation; 

(g) in compliance with all relevant British Standards, codes of practices and good 

building practice; 

(h) by selecting and using materials so as to avoid hazards to the health and safety 

of any person and to ensure the long term integrity of the Building[s]; 

(i) in accordance with all covenants, stipulations, rights and conditions affecting the 

Property; and 

(j) so that on the Practical Completion Date the Development shall be fit for its 

intended purpose as contemplated by the Planning Permission. 

6.5 Each of the Developer and the Building Contractor shall use all reasonable endeavours 

to ensure that during the Development Period: 

(a) no nuisance, damage or injury is caused to any person or property due to the 

carrying out of the Works; 

(b) any inconvenience or disturbance to adjoining or neighbouring owners, 

occupiers or members of the public is kept to a reasonable minimum; 

(c) the Property is secured at all times so as to prevent unauthorised entry so far as 

is possible; 

(d) no signs or advertisements are displayed on the Property without the Owner's 

consent other than those giving the names and roles of the Developer, the 

Building Contractor and the members of the Professional Team; 

(e) the Property is kept tidy and clear of rubbish and no goods or materials are 

deposited or stored on the Property which are not required within a reasonable 

time for the carrying out of the Works; 

(f) no soil, gravel or other minerals are removed from the Property except to the 

extent necessary for the carrying out of the Works; 

(g) suitable arrangements are made with the relevant authorities for the supply of 

water, electricity and other utilities to enable the carrying out of the Works; 

(h) the Building[s], whilst in the course of construction, are kept in good repair and 

condition; 
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(i) on the Practical Completion Date, the Property is left in a clean and tidy 

condition, with all unused materials and plant, equipment and temporary 

structures having been removed; and 

(j) the Owner's reasonable instructions for the removal of valuable, historical or 

other items of interest found on the Property are observed. 

6.6 Each of the Developer and the Building Contractor shall: 

(a) employ appropriate staff to provide necessary administrative services in respect 

of the Development; 

(b) coordinate or procure coordination of the Professional Team; 

(c) keep the Owner's Representative regularly informed as to progress of the 

Works; 

(d) without prejudice to clause 6.3, promptly notify the Owner's Representative of 

any material problems or delays in the performance of the Building Contract 

together with the Developer's recommendations for overcoming and/or 

mitigating them; 

(e) give at least 10 Working Days' notice to the Owner's Representative of all 

meetings to be held in connection with the progress of the Works and permit the 

Owner's Representative to attend and to make representations; and 

(f) promptly supply the Owner's Representative with a copy of all reports, 

certificates and any other information reasonably required by the Owner's 

Representative and shall provide access to all correspondence and other 

written materials relating to the Development. 

6.7 The Developer shall remove, repair or replace any materials or works which in the 

Owner's Representative's reasonable opinion are inadequate or unsuitable for their 

intended purpose or which are not in accordance with the Approved Documents, within 

10 Working Days after receiving notice from the Owner's Representative to do so or as 

soon as reasonably practicable thereafter. 

7. The CDM Regulations 

7.1 The parties agree that the Developer is to be treated for the purposes of the CDM 

Regulations as the only Client. 

7.2 The Developer agrees to undertake all the obligations of a Client and each of the 

Developer and the Building contractor undertakes to use all reasonable endeavours to 

ensure that the Works are carried out in accordance with the CDM Regulations. 
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7.3 Before commencement of the Works, the Building Contractor shall notify the Works to 

the Health and Safety Executive in accordance with the CDM Regulations and shall give 

the Owner a copy of the notification and any acknowledgement from the Health and 

Safety Executive. 

7.4 The Developer shall use all reasonable endeavours to ensure that the Principal Designer 

and Building Contractor (as principal contractor and contractor) each comply with their 

respective obligations under the CDM Regulations. 

7.5 The Developer shall ensure that the Principal Designer and Building Contractor are both 

promptly: 

(a) supplied with all relevant information required under the CDM Regulations; and 

(b) notified of any changes relating to the Development which may have any effect 

on their responsibilities or duties under the CDM Regulations. 

7.6 The  Building Contractor and the Developer shall: 

(a) ensure that the Building Contractor prepares the Construction Phase Plan; 

(b) not allow the construction phase of the Works to commence until the 

Construction Phase Plan is prepared; 

(c) not allow the construction phase of the Works to commence until the site 

welfare facilities required by schedule 2 to the CDM Regulations are in place; 

and 

(d) ensure that the Health and Safety File is prepared by the Principal Designer and 

is maintained correctly and is available for inspection in accordance with the 

CDM Regulations. 

7.7 Each of the Developer and the Building Contractor shall, severally (but not jointly) 

indemnify and keep the Owner indemnified against liability for any breach of its 

obligations under or in connection with this clause 7. 

8. Inspection 

8.1 The Owner and the Owner's Representative may enter the Property, at any time during 

the Development Period, upon reasonable notice to the Building Contractor, to inspect 

progress of the Works and the materials used. In entering the Property, the Owner and 

Owner's Representative shall not obstruct progress of the Works and shall: 

(a) not give any instructions or make any representations directly to the Building 

Contractor or Professional Team; and 

(b) comply with the Developer and Building Contractor's health and safety and site 

rules. 
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8.2 The Developer shall procure that any instructions or representations made to the 

Developer by the Owner or the Owner's Representative that comply with the terms of 

this agreement are promptly dealt with to the Owner's reasonable satisfaction. 

8.3 The Developer shall regularly inspect or procure the inspection of the Development and 

procure that any defects, shrinkages or other faults in the Building and ancillary works 

that appear during the carrying out of the Works are promptly remedied. 

9. Insurance  

9.1 From the commencement date of 15 February 2021 the Owner shall insure, or shall 

procure that the Building Contractor insures, the Works, the Building and all plant and 

unfixed materials and goods delivered to or placed on or adjacent to the Property and 

intended for incorporation in the Works against all perils resulting in loss or damage 

thereto on customary contractor's all risks terms: 

(a) in the joint names of the Owner, the Developer and the Building Contractor; and 

(b) for not less than the full reinstatement value thereof (taking into account the 

progress of the Works) together with all site clearance and professional fees 

incurred in connection with such reinstatement. 

The Owner shall keep the Works, Building, plant, materials and goods so insured or 

procure that they are kept so insured until the Practical Completion Date. 

9.2 In the event of any loss or damage to the Works, the Owner shall procure that their 

reinstatement or replacement is carried out diligently and with all reasonable speed. The 

Owner shall apply the proceeds of the insurance towards such reinstatement or 

replacement and shall make good any deficiency out of its own funds. 

9.3 Without prejudice to the indemnity in clause 14.2, the Developer shall maintain, or 

procure that the Building Contractor maintains, insurance in respect of injury to or death 

of any person or loss or damage to any real or personal property for an indemnity of not 

less than £10m for any one occurrence or series of occurrences arising out of the same 

event. Such insurance shall be maintained from the date of this agreement until the end 

of the Defects Liability Period. 

9.4 The Building Contractor shall, and the Building Contractor and the Developer shall each 

severally require that each member of the Professional Team and each Design Sub-

Contractor shall, as a condition of its appointment, maintain professional indemnity 

insurance cover with a reputable insurer for an amount not less than that stated in 

Schedule 2. The insurance cover must be maintained for a minimum of 6 years following 

the Practical Completion Date, provided that such insurance is available at commercially 

reasonable rates and terms. 
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9.5 The Owner may at any time request documentary evidence that the insurance policies 

required by this clause are being maintained including, if required by the Owner, an 

original letter from the Developer's or, as the case may be, the Building Contractor’s or 

from the relevant member of the Professional Team’s or relevant Design Sub-

Contractor’s insurers confirming: 

(a) the insurance currently in force; and 

(b) that premiums for that insurance have been paid in full at the date of that letter. 

If the Developer or, as the case may be, the Building Contractor fails to provide such 

evidence within 10 Working Days of the Owner's request, then the Owner may effect 

such insurance itself and recover the cost of doing so from the Developer. 

9.6 Each of the parties mutually agree not knowingly to do or permit anything to be done that 

may render any insurance policy void or voidable. 

10. Extensions of time  

10.1 The Agreed Completion Date shall be extended: 

(a) commensurate with any extensions of time properly allowed by the Architect or 

the Employer's Agent under the terms of the Building Contract, except where 

the delay is attributable to the fault of the Developer or any member of the 

Professional Team; 

(b) where completion of the Works is delayed due to an event which is beyond the 

control of the Developer except where such event is attributable to the fault of 

the Building Contractor, the Building Contractor's sub-contractors or any 

member of the Professional Team; and 

(c) in the event that the Owner breaches the terms of this agreement or varies the 

Approved Documents in accordance with clause 2.4 so as to delay the 

completion of the Works. 

In any such event the parties shall procure that the Owner's Representative impartially 

estimates a fair and reasonable extension of time and certifies the extension of time to 

which the Developer is entitled. 

11. Practical completion 

11.1 The Developer shall procure that: 

(a) the Employer's Agent gives at least 10 Working Days' notice to the Owner's 

Representative of its intention to inspect the Development for the purposes of 

issuing the Certificate of Practical Completion. The Owner’s Representative 

may attend the inspection and make representations to the Developer; and 
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(b) without fettering the discretion of the Employer's Agent in carrying out its duties 

under the Building Contract, the Employer's Agent takes proper consideration of 

any representations that are made when considering whether to issue the 

Certificate of Practical Completion in accordance with the terms of the Building 

Contract.  

11.2 The Developer shall ensure that the Employer's Agent gives a copy of the Certificate of 

Practical Completion to the Owner immediately after its issue, together with a copy of 

any accompanying snagging list. 

11.3 If the Owner believes that the Employer's Agent's decision to issue a Certificate of 

Practical Completion is incorrect or that the certificate ought to have been qualified, the 

Owner may notify the Developer within 21 Working Days giving details of the Owner's 

objections. The Owner and Developer shall use their reasonable endeavours to agree 

what action should be taken, but if they cannot agree then either party may refer the 

matters they have been unable to agree to arbitration in accordance with clause 19. The 

Developer shall take whatever action, if any, which may be agreed with the Owner or is 

required by the arbitrator. 

11.4 The Developer shall within 30 days after the Practical Completion Date: 

(a) deliver to the Owner the Approved Documents, the Requisite Consents, 

Construction Phase Plan, the Health and Safety File and two sets of as-built 

drawings; 

(b) to the extent that copyright licences have not already been granted in 

accordance with clause 4.6 or clause 5.4, procure the grant or assignment to 

the Owner of a copyright licence in the same terms as set out in clause 4.6 and 

clause 5.4 in respect of the designs and documents referred to above in clause 

11.4(a); and 

(c) take any other steps required to ensure the Owner has the rights to use the 

documents referred to above in clause 11.4(a) without payment to any person. 

12. Defects liability 

12.1 During the Defects Liability Period the Developer shall inspect or procure such 

inspections of the Works as are reasonably necessary or appropriate to identify any 

defects, shrinkages or other faults in the Works. 

12.2 The Developer shall prepare a list of all defects, shrinkages or other faults in the Works 

(incorporating any defects, shrinkages or other faults in the Works notified to it by the 

Owner's Representative) and give it to the Building Contractor within the time limits 

specified by the Building Contract. 
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12.3 The Developer shall ensure that the Building Contractor’s obligations to remedy defects, 

shrinkages or other faults in the Works during the Defects Liability Period are enforced 

and that all such defects, shrinkages or other faults in the Works are remedied promptly 

in accordance with the Building Contract. 

13. Payment  

13.1 The Developer shall pay to the Building Contractor the sums due under the Building 

Contract by instalments as specified in the Building Contract. Such sums shall be due for 

payment on the date the Building Contractor supplies the Developer with an invoice 

specifying the sum that the Building Contractor considers shall become due on the 

payment due date and the basis on which that sum is calculated, accompanied by a 

copy of each interim certificate, the Certificate of Practical Completion or a certificate 

that all defects have been made good. The final date of payment for such sums shall be 

the date 14 days after the date such sums were due for payment. 

13.2 The Developer shall pay any Development Costs incurred by the Building Contractor 

(except sums due under the Building Contract). Such Development Costs shall be due 

for payment on the date the Building Contractor supplies the Developer with an invoice 

specifying the sum that the Building Contractor considers shall become due on the 

payment due date and the basis on which that sum is calculated, accompanied by copy 

third party invoices, bills, accounts or other proper documentary evidence, together with 

such other information as the Owner's Representative may reasonably require to verify 

the amount due. The final date for payment for such Development Costs shall be the 

date 14 days after the date such Development Costs were due for payment. 

13.3 The Building Contractor agrees that if the Developer is or becomes a "contractor" under 

the HMRC Construction Industry Scheme, the Developer shall make any deductions 

from sums due to the Building Contractor required by the HMRC Construction Industry 

Scheme. The Building Contractor agrees with the Developer that it shall comply with the 

HMRC Construction Industry Scheme. 

13.4 No later than 30 days after the Practical Completion Date the total amount of the 

Development Costs shall be certified by the Owner’s Representative whose decision 

shall be final and binding on both parties except in relation to any manifest error of law or 

fact. 

14. Warranties and indemnities 

14.1 The Developer warrants and undertakes that: 

(a) it has surveyed the Property and is satisfied that the Property is physically 

suitable for the Development; 
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(b) on the Practical Completion Date the Development shall have been soundly 

constructed, free from defects and using materials and workmanship of the 

standard required by the Approved Documents and clause 6.4(g) and clause 

6.4(h); 

(c) on the Practical Completion Date the Development shall be fit for its intended 

purpose as contemplated by the Planning Permission; and* 

(d) it has disclosed all material information related to insurance of the Development 

pursuant to clause 9 and such information is true and complete in all material 

respect; and 

(e) on the Practical Completion Date the Internal Area of the Building shall be not 

less than the Minimum Internal Area. 

14.2 The Developer shall indemnify the Owner against all liabilities, costs, expenses, claims, 

damages, losses, demands, actions and proceedings suffered or incurred by the Owner 

arising out of or in connection with any breach or negligent performance or non-

performance of the Developer's obligations in this agreement including (but not limited 

to): 

(a) any claims for death, personal injury or damage to property; 

(b) any statutory or other liability for the safety or security of the Property, working 

methods, employment practices, protection of the environment and control of 

pollution; and 

(c) any claims for unlawful interference with any right of light, air, support, water, 

drainage or any other easement or right. 

15. Termination 

15.1 Without affecting any other right or remedy available to it, the Owner may terminate this 

agreement with immediate effect by giving notice to the Developer and the Building 

Contractor if any of the following events occur: 

(a) the Developer or the Building Contractor is in fundamental breach of any of its 

obligations in this agreement; 

(b) the Developer or the Building Contractor is in substantial breach of any of its 

obligations in this agreement and has failed to rectify the breach within a 

reasonable time after being notified in writing to do so;  

(c) the Developer or the Building Contractor suspends, or threatens to suspend, 

payment of its debts or is unable to pay its debts as they fall due or admits 

inability to pay its debts or (being a company or limited liability partnership) is 

deemed unable to pay its debts within the meaning of section 123 of the 

Insolvency Act 1986 OR (being an individual) is deemed either unable to pay its 
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debts or as having no reasonable prospect of so doing, in either case, within the 

meaning of section 268 of the Insolvency Act 1986 OR (being a partnership) 

has any partner to whom any of the foregoing apply; 

(d) the Developer or the Building Contractor commences negotiations with all or 

any class of its creditors with a view to rescheduling any of its debts, or makes a 

proposal for or enters into any compromise or arrangement with its creditors 

other than (being a company) for the sole purpose of a scheme for a solvent 

amalgamation of the Developer or, as the case may be, the Building Contractor, 

with one or more other companies or the solvent reconstruction of the 

Developer or, as the case may be, the Building Contractor; 

(e) a petition is filed, a notice is given, a resolution is passed, or an order is made, 

for or in connection with the winding up of the Developer or the Building 

Contractor (being a company) other than for the sole purpose of a scheme for a 

solvent amalgamation of the Developer or, as the case may be, the Building 

Contractor with one or more other companies or the solvent reconstruction of 

the Developer or, as the case may be, the Building Contractor; 

(f) an application is made to court, or an order is made, for the appointment of an 

administrator, or if a notice of intention to appoint an administrator is given or if 

an administrator is appointed, over the Developer or the Building Contractor 

(being a company); 

(g) the holder of a qualifying floating charge over the assets of the Developer  or 

the Building Contractor (being a company) has become entitled to appoint or 

has appointed an administrative receiver; 

(h) a person becomes entitled to appoint a receiver over the assets of the 

Developer or the Building Contractor or a receiver is appointed over the assets 

of the Developer or the Building Contractor; 

(i) the Developer or the Building Contractor (being an individual) is the subject of a 

bankruptcy petition or order or makes an application for a bankruptcy order;] 

(j) the making of an application to court for, or obtaining, a moratorium under Part 

A1 of the Insolvency Act 1986 in relation to the Developer or the Building 

Contractor (being a company); 

(k) a creditor or encumbrancer of the Developer or the Building Contractor attaches 

or takes possession of, or an execution, sequestration or other such process is 

levied or enforced on or sued against, the whole or any part of the Developer’s 

or the Building Contractor’s assets and such attachment or process is not 

discharged within 14 Working Days; 

(l) any event occurs, or proceeding is taken, with respect to the Developer or the 

Building Contractor in any jurisdiction to which it is subject that has an effect 
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equivalent or similar to any of the events mentioned in clause 15.1(c) to clause 

15.1(k) (inclusive); 

(m) the Developer or the Building Contractor suspends or ceases, or threatens to 

suspend or cease, carrying on all or a substantial part of its business; 

(n) the Developer or the Building Contractor (being an individual) dies or, by reason 

of illness or incapacity (whether mental or physical), is incapable of managing 

his or her own affairs or becomes a patient under any mental health legislation; 

(o) the Developer or the Building Contractor (being a company) is struck off from 

the Register of Companies; or 

(p) the Developer or the Building Contractor otherwise ceases to exist. 

15.2 Without affecting any other right or remedy available to it, if the Practical Completion 

Date has not occurred by the Longstop Date then the Owner may terminate this 

agreement with immediate effect by giving notice to the Developer and the Building 

Contractor at any time after the Longstop Date, but before the Practical Completion Date 

has occurred. 

16. Consequences of termination 

If notice is served by the Owner pursuant to clause 15.1 or clause 15.2: 

(a) the Developer's licence to enter the Property shall immediately end; 

(b) the Owner shall not be liable to make any payments to the Developer under the 

terms of this agreement except sums which have fallen due for payment before 

the date of termination; 

(c) the Owner may enforce its rights contained in the Collateral Warranties to 

substitute itself in the Developer's place in relation to the Building Contract and 

the appointments of the Professional Team; and 

(d) the Developer shall assign all rights of action it may have against the Building 

Contractor and the Professional Team to the Owner absolutely and the 

Developer hereby irrevocably appoints the Owner as its attorney to sign, 

execute and deliver on its behalf all deeds and documents and to do all acts 

and things necessary to give effect to such assignment. 

17. Alienation 

17.1 Neither the Developer nor the Building Contractor mayt assign, transfer, mortgage, 

charge, subcontract, declare a trust over or deal in any other manner with its interest in 

this agreement or any part of it nor agree to do so. 
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17.2 The Owner may not assign, charge or part with its interest in this agreement or the 

Property except as permitted by clause 17.3. 

17.3 The Owner may: 

(a) sell the Property as a whole prior to the Practical Completion Date subject to the 

buyer entering into a deed of covenant with the Developer containing covenants 

by the buyer to observe and perform the outstanding obligations on the part of 

the Owner contained in this agreement; or 

(b) assign the benefit of this agreement by way of security to any person or body 

providing finance for the Development (including any reassignment on 

redemption of security), whether that person acts on its own account, as agent 

for a syndicate of other parties or otherwise. 

18. Actions and proceedings 

18.1 The Developer shall diligently pursue any actions or proceedings required by the Owner 

against the Building Contractor or a member of the Professional Team in order to 

enforce the performance of their respective obligations. 

18.2 The Developer shall hold any sums recovered as a result of such actions or proceedings 

on trust for the Owner and shall apply them in remedying the situation that gave rise to 

the action or proceedings. 

18.3 The Developer shall take account of any requests or proposals made by the Owner in 

relation to the conduct of any such actions or proceedings. 

19. Disputes 

Without prejudice to any right which the Developer or the Owner has to refer a dispute to 

adjudication under the Housing Grants, Construction and Regeneration Act 1996, if any 

dispute arises between any of the parties out of this agreement the dispute shall be 

referred (in the absence of any express provision to the contrary) to an arbitrator 

appointed jointly by the disputing parties and the Owner (f it is not a disputing party). If 

the parties cannot agree on the arbitrator's identity the arbitrator shall be appointed on 

any of  the party's request by the President for the time being of the Chartered Institute 

of Arbitrators. The arbitrator shall act in accordance with the Arbitration Act 1996 and the 

costs of the arbitration shall be payable by the parties in the proportions determined by 

the arbitrator. 

20. Notices 

20.1 Any notice given under this agreement must be in writing.  
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20.2 Any notice given under this agreement must be: 

(a) delivered by hand; or sent by pre-paid first class post or other next working day 

delivery service; or 

(b) sent by fax. 

20.3 Any notice given under this agreement must be sent to the relevant party as follows: 

(a) to the Owner at:  

7 Cherry Orchard Road 

Lisvane 

Cardiff  

CF14 0UD 

Fax: N/A 

marked for the attention of: The Clerk to the Lisvane Community Council 

(b) to the Developer at: 

7 Cherry Orchard Road 

Lisvane 

Cardiff  

CF14 0UD 

Fax: N/A 

  marked for the attention of: Secretary/Treasurer of Lisvane Old School   

Community Centre 

or as otherwise specified by the relevant party by notice in writing to the other party. 

20.4 Any change of the details in clause 20.3 specified by the relevant party by notice in 

writing to each other party shall take effect for the party notified of the change at 9.00 am 

on the later of: 

(a) the date, if any, specified in the notice as the effective date for the change; or 

(b) the date five Working Days after deemed receipt of the notice. 
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20.5 Any notice given in accordance with clause 20.1, clause 20.2 and clause 20.3 shall be 

deemed to have been received:  

(a) if delivered by hand, on signature of a delivery receipt [or at the time the notice 

or document is left at the address] provided that if delivery occurs before 9.00 

am on a Working Day, the notice shall be deemed to have been received at 

9.00 am on that day, and if delivery occurs after 5.00 pm on a Working Day, or 

on a day which is not a Working Day, the notice shall be deemed to have been 

received at 9.00 am on the next Working Day; or 

(b)  if sent by pre-paid first class post or other next working day delivery service, at 

9.00 am on the second Working Day after posting; or 

(c) [if sent by fax, at the time of transmission provided that if transmission occurs 

before 9.00 am on a Working Day, the notice or document shall be deemed to 

have been received at 9.00 am on that day, and if transmission occurs after 

5.00 pm on a Working Day, or on a day which is not a Working Day, the notice 

shall be deemed to have been received at 9.00 am on the next Working Day. 

20.6 In proving delivery of a notice or document, it shall be sufficient to prove that:  

(a) a delivery receipt was signed or that the notice or document was left at the 

address; or  

(b) the envelope containing the notice or document was properly addressed and 

posted by pre-paid first class post or other next working day delivery service; or 

(c) the fax was properly addressed and transmitted. 

20.7 A notice given under this agreement shall not be validly given if sent by email. 

20.8 This clause does not apply to the service of any proceedings or other documents in any 

legal action or, where applicable, any arbitration or other method of dispute resolution. 

21. Value added tax 

All sums due and payable under this agreement for the supply of goods and services are 

exclusive of any VAT arising in respect of them and, subject to the receipt of a valid VAT 

invoice, a sum equal to such VAT shall be payable in addition. 

22. No partnership 

Nothing in this agreement is intended to, or shall be deemed to, establish any 

partnership or joint venture between the parties or any of them. 
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23. Third party rights 

A person who is not a party to this agreement shall not have any rights under the 

Contracts (Rights of Third Parties) Act 1999 to enforce any term of this agreement. 

24. Governing law 

This agreement and any dispute or claim arising out of or in connection with it or its 

subject matter or formation (including non-contractual disputes or claims) shall be 

governed by and construed in accordance with the law of England and Wales. 

25. Jurisdiction 

Subject to clause 18, each party irrevocably agrees that the courts of England and 

Wales shall have exclusive jurisdiction to settle any dispute or claim arising out of or in 

connection with this agreement or its subject matter or formation (including non-

contractual disputes or claims). 

This document has been executed as a deed and is delivered and takes effect on the date 

stated at the beginning of it. 
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Schedule 1        Collateral warranties from (i) Architexture (ii) The Williams Partnership and 
(iii) Austin Partnership Ltd.                                                                                                          
Dan Stacey Construction Ltd is party to the JCT Contract and MJB Associates has direct 
liability to the Developer 



28 

Schedule 2 Professional indemnity insurance 

Role Identity Required level of insurance 

Architect/Principal 

Designer 

Architexture £2m 

Contractor Dan Stacey Construction  

Ltd 

£2m 

Employers Agent/QS MJB Associates £5m 

M&E Engineer The Williams Partnership 

Consulting Engineers 

£2m 

Structural Engineer Austin Partnership Ltd £2m 
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Executed as a Deed by              

 

and 

 

on behalf of Lisvane 

Community Council in the 

presence of: 

 

 .................... 

Name 

.................... 

Name 

 

Witness……………….. 

Name 

Occupation 

Address 

   

 
 

Executed as a Deed by 

 

and  

 

on behalf of Lisvane Old 

School Community Centre in 

the presence of: 

 

Witness……………….. 

Name 

Occupation 

Address 

 

 .................... 

Name 

 

.................... 

Name 
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